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Dated July 29th, 1988

Gtawa, Ontario

Bet ween

Canadi an National Railway Conpany
Canadian Pacific Linited Y,
Domi nion Atlantic Railway Conpany -
Quebec Central Railway
Esquimalt and Nanaimo Rai |l way
Grand River Railway Conpany
Lake Erie and Northern Railway Conpany
Shawinigan Terni nal Railway
Toronto Terminals Railway Conpany

And
Their Non-Qperating and Shopcraft Enpl oyees
Represented by
Associ ated Railway Unions

Signatory hereto

Application of Wage Increases, Starting Rates, Benefit Plans,
Contracting Qut, Consolidation of Seniority Units, Incidental Wrk
Rule, and other changes, consequent upon the Awards of the
Arbitrator, M. Dalton L. Larson dated February 3, 1988 and

April 11, 1988 covering the years 1987 and 1988, pursuant to the
Federal Governnment's Maintenance of Railways Operations Act, 1987.
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PREAMBLE

Pursuant to the Awards of the Arbitrator, Mr. Dalton L. lLarson, dated
February 3, 1988 and April 11, 1988 it is hereby agreed that existing
col l ective agreements between t he Railways and t he Organizations si gnat ory
hereto, as specified I N Appendix ‘A’ t0 thi S Agreement, are amended to
conform t0 the following provisions of this Agreement with the exception
of Article Ill hereof and except t hat t hese provisions shal | not apply to
positions which are |located on Canadian National lines in the United
States and which came Wi thin the scope of the aforenentioned coll ective
agreements.

ARTICIE I ~ WAGES
A, General Wage | ncreases:

1. Effective January 1, 1987, all basic hourly, daily, weekly, and
monthly rates of pay in effect on December 31, 1986 Wi || be
increased by 3%;

2. FEffective Jarwary 1, 1988, all basic hourly, daily, weekly, and
monthly rates of pay in effect on December 31,1987 W || be
increased by 3%:

3. FEffective July 1, 1988, all basic hourly, daily, weekly, and
monthly rates of pay in effect on December 31,1987 Wi || be

increased by 0.5%.

B. Starting Rates:

1. Employees entering the service prior to March 1, 1988 are subj ect
t0 the existing rates of pay and the rules and practices related
thereto.



K Except as provided in Note 1 below, enployees entering the service
on or after March 1, 1988 will be conpensated as foll ows:

1st 7 nonths of cunul ative conpensated service (CCS)
~ B5% of job rate

2nd 7 months of CCS - 80% of job rate

3rd 7 menthsof CCS - 95% of job rate

Thereafter - 100% of job rate
NOTE 1: Thi s provisicn Will not apply to apprentices or shop craft
t rai nees.

Representatives of the CERT & GW and TCU will confirmin
witing to CN that the reference to this provision not
applying to apprentices does not apply to Article 23 of
Agreement 5.1 nor to Article 20 of Agreement 6.1.

NOTE 2: This provision will replace all existing step rate
provi si ons.

3. An enpl oyee subject to paragraph 2 above, except when noving to a
position that had step rate provisions prior to March 1, 1988,
will, when entering a different position in the sane bargaining
unit, be conpensated at the same percentage of the job rate of the
position being entered as he was receiving in the position being
vacated. Service in the position vacated will be counted as

service in the position entered for purposes of application of
par agraph 2.
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4. An employee subject to paragraph 2 above entering a position that
had step rates prior to March 1, 1988, Wi || be compensated in
accordance with thestep rate provisions of paragraph 2 above.

5. The positions having step rates prior to March 1, 1988w l| be
identified by the parties to the individual collective
agreenents.

6. The applicable rates of pay for enpl oyees entering the service on
or after March 1, 1988 will be included in each collective

agreement.

Shift Differentials

amend Shi ft Differential provisionto read:

"Effective January 1, 1988, enpl oyees whose regul arly assigned shifts
camence between 1400 and 2159 hours shall receive a shift
differential of 35 cents per hour, and effective March 1, 1988
enpl oyees whose regularly assi gned shifts commence between 2200 and
0559 hours shall receive a shift differential of 40 cents per hour.
Overtime shal | not be calculated on the shift differential nor shal |
the shift differential be paid for paid absence from duty such as
vacat i ons, general hol i days, etc."



ARTICIE I — ANNUAL VACATIONS

The annual -vacation provisions contained in Article Il of the Master
Agreement dat ed December 11, 1974 are anended as follows:

{3-Week Provisicon)

"(b) Ef fective Jamuary 1, 1988, subject to the provisions of
Not e (1) belcw, an employee Who, at the begirming of the calendar
year, has maintained a conti nuous employment relationship for at
least three years and has completed at | east 750 days of
cumul ative compensated service, shall have his vacation scheduled
on the basis of one workirg day's vacation with pay for each
16-2/3 dayss nLo~eulehicce ve~oonpeasadca~msive, OF M) Or portion
thereof, during the preceding calendar year, W t h a maximum of 15
working days: in subsequant years, he will continue vacation
entitlement on the foregoing basis until qualifying for
addi tional vacation under Cause (c).

Not e (1): An employee covered by Cl ause (b) above wll be
entitled to vacation on the basis outlined therein if on his
fourth or subsequent service anniversary date he achi eves 1600
days of cumilative compensated service; otherw se his vacation
entitlement W | | be calculated as set out in Clause (a). Any
vacation granted for which the employee does not subsequently
qual i fy will be deducted from t he employee’s vacation entitl ement
I n the next calendar year. |f such enployee |eaves the service
for any reason prior to his next vacation, the adjustmerit Wi || be
made at time of leaving."

ARTICIE TITT — NEGOTTATIONS IXIRING TERM OF AGREEMENT

The parties t 0 each Collective Agreement Specified i n Appendix *a’to this
Agreement confirm the desirability of settling by mutual agreement, during
the term of this Master Agreement, any matter that is a source of
di ssatisfaction to either party, the settlement 0f Which requires a change
in such Collective Agreement, and agree to take every reasonable means to
resol ve any such matter during this Master Agreement.
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| f any such matter or matters cannot be settled by mutual agreement,
during the term this Master Agreement, such matter or matters may be
progressed during the next open peri od of the Collective Agreement in
accordance W t h t he following condi ti ons.

The i ssues that any individual Union may desire to raise during the next
open period of any collective agreement in association with other Unions
I n concerted negotiations can be segregatedint ot he following cat egori es:

1. Comon demands advanced by all Unions entering into concerted
negotiations. Exanples: wages, vacations, general holidays, health
and welfare,etC.

2. A demand submitted by an individual Union which is not, ard could not
be, of comen interest to0 all cther Uni oNsS engaged in concerted
negotiations.

3. A demand submitted by an individual Union which, by its nature, is of
common | Nt er est t 0 all Unions and, t heref ore, could have been made a
part of the commcn demards referred to in Item 1.

Any individual. Union that desires during the next open period of the
col l ective agreement to enter into concerted negotiations with one or more
ot her Uni ons shal |, in addition to the cammon demandsspeci fiedin Item 1,
be entitled to include in such concerted negoctiations,and subsequent
conci li ation proceedings, |f necessary, any i ndi vi dual demand or demands
t hat can properly be classified under Item 2. Thi S entitlement shall also
apply to any individual rai | way.

[f, during the tine limit specified in the last paragraph of this Article,
anindi vi dual Union has raised an issue or issues coming within the scope
of Item 3 above, and such Union desires during the next open pericd to be
associated with other Unions in concerted negotiations, and subsequent
conci | i ation proceedings, if necessary, then such Union will be required
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to wi thdraw t he Item 3 issue. |f, however, a Union w shes to progress a
matter coming Within the scope of Item 3 above, such Union nust
di sassociate itself fram the other Unions that may be negotiating in

concert and negotiate independently Wi th such railway in respect of all of
its demands.

Any item to be progressed under this Article must be submitted by the one
party to the other no | ater than March 31, 1988 or such | ater date as ny
be mitually agreed to by the parties to the individual collective
agreements.

ARTICIE IV - CONTRACTING OUT

The existing letter on contracting out of work is deleted and the
following Article IS t0 be inserted i N each Collective Agreement listed in
Appendix ‘A’ as a substitute therefor:

"Effective February 3, 1988, wor k presently and normally performed by
enpl oyees Who ar e subject to the provisions of this collective agreement
will not becontract ed out except :

1. when technical or managerial skills are not available from within the
Rai [ way: or

2. where sufficient enployees, qualified to perform the work, are not
avai l abl e from the active or laid-off enployees; or

3. when essential equipment or facilities are not avail abl e and cannot be
made available at the time and pl ace reguired (a) from Rail way- owned
property, O0f (b) which may be bona fide leased from ot her sources at a
reasonable c0St W t hout t he operator; or

4. where the nature or volume of work is such that it does not justify
the capital or operating expenditurei nvol ved; or
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5. the required time of completion of the work cannot be met witht he
skills, personnel or equipment available on the property; or

6. where the nature or volume of the work is such that undesirable
fluctuationsi nemployment wouldautomaticallyresult.

The conditions set forth above will not apply in emergencies, to items
normally obtained from manufacturers or suppliers nor to the performance
of warranty wor K.

At a mutual |y conveni ent time at the beginning of each year and, in any
event, no later than January 31 of each year, representatives of the Union
Wi || meet with the designated officers to discuss the Campany’s plans with

- respect to contracting out of work for that year. In the event Union

representatives are unavail abl e for such nmeetings, such unavailability

wi 'l not delay inplenentation of comparyy plans with respect to contracting
out of work for that year..

The campany Wi || advise the Union representatives involved in witing, as
far in advance as is practicable, of its intention to contract out work
whi ch woul d have a material and adverse effect on enployees. Except in
case of energency, such notice will be not less than 30 days.

Such advice will contain a description of the work to be contracted out;
the anticipated duration; the reasons for contracting out and, if
possible, the date the contract is to commence. If the General Chairman,
or equivalent, requests a meeting to di SCUSS matters relating to the
contracting out of work specified in the above notice, the appropriate
campany epresentative wi || promptly met with hi mfor that purpose.

Shoul d a General chairman, Or equivalent, request information respecting
contracting out Whi ch has been covered by a notice of intent, it will be
supplied to hi mpromptly. | f he requests a meeting to discuss such

contracting out, it will be arranged at a mutually acceptable time and
pl ace.
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Where the Union cont ends t hat the Company has contracted cut work contrary
to the provisions of this Article, the Union may progressagrievance
comencing at (*). The Union officer shall sutmit the facts on which the
Union relies to support its contention. Any such grievance must be
submitted within 30 days from the alleged ron-campliance.

* CP - The last step of the grievance procedure.

N - The Regional Vice-president level (or equivalent)."

ARTICIF V — BENEFTT PIANS

A  Emlovment Benefit Pl an - Life Insurance and Sickness Benefits

The Enployee Benefit Pl an Suppl ement al Acgreement dat ed March 20, 1975,
as anend& from time to time for employees Of Canadian Pacifi ¢ Limited
and the Employee Benefit plan Supplemental Agreements dated July 25th,
1986 and September 29th, 1986 for enployees of Canadian National
Rai | ways wi || be amended With respect of employees governed by this
Mast er Agreement t0 conformwi th t he following:

(1) Lif e Insurance

Ef fective March 1, 1288 the group | i f e insrance coverage W | |
be increased from $15,000 to $20,000 for employees who have
compensated service W th the Campzny on or subsequent to
March 1, 1988, subject to the terms of the contract with the
undexrwriters.

(i1) Sickness Berefits

Ef fective Jamuary 1, 1988, the sickness benefit payments for
clai ns which originate on or after that date are as follows:
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Weekly Base Pay Si ckness Benefit

$120.01 and over 70% of base pay
(1) w to a maximm weekly
benefit of $370 or
(i) up to the Unemployment
Insurance maximm weekly benefit
payment,

whichever is the greater.

Less t han $120.01 $80 or 75% of weekly base pay,
whichever is less.

A claimant in receipt of Unemployment Insurance Si CKness Benefits Wil |
have such benefits supplemented to equal his Sickness Benefit paynent.

Dental Plan

The Dental Pl an Agreements applicable to employees governed by this
Master Agreement shall be amended to conform with the following:

(a)

()

(c)

Ef fective with the treatment comencing on or after March 1, 1988,
covered expenses Wi || be defined as the amounts in effect on the
day of such treatnent as specified in the relevant Provincial
Dental Association Fee Quides for the years 1987 and 1988.

Ef fecti ve March 1, 1988, an Eligi bl e Employee and hi s/ her
Dependents shall be entitled to cl ai mreimbursement of Covered
Expenses incurred up to a maximm of $900 per person per calendar
year after an annual calendar year deductible amount of $35 per
family has been applied.

For enployee hired on or after March1,1988,eligibilityfor
Dental Benefits will be extended from six to twelve months of
campensatedSer Vi ce.
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C. Extended Health care Plan/Extended Health Care and Vi Sion Care Pl an

The Extended Heal t h Care Plan Agreements and the Extended Health and
Vi sion Care Plan Agrecments applicable to employees covered by this
Master Agreement shall be amendedt 0 conform witht he f ol | owi ng:

(a) Hearing Aids — Coveradge

Ef fective January 1, 1988, Eligible Expenses as defined in the
Extended Heal th care Pl an Agreements/Extended Heal t h and Vi si on
care pl an agreements W || i nclude charges for hearing ai ds not
covered by Workers' Compensation up to a maximm of $200 per
employee in any five consecutive years.

(b) Eligibility

For employees hired on or after March 1, 1988, eligibility for
benefits under t he Extended Health Care Plans/Extended Health and
Vision Care Plans will be extended from SiX to0 twel ve months of
campensated service.

D. Life Insurance Upon Retirement

Effective March 1, 1988, amend Life |Insurance upon Retirenent
provisions to read:

"An employee who I et ires from the service of the Company
on or subsequent to March 1, 1988, will, provided he is
fifty-five years of age or over and has not 1less than
ten years' cunul ative compensated service, be entitled,
upon retirement, tO0 a $4,000 |ife insarance poli cy,
fully paid up by the compary."

E. Medicare Allowance

Ef fecti ve March 1, 1988, amend al | collective agreements included in
Appendix "a" t 0 provi de for the termination of the medicare allowance

provision.
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ARTI CLE VI -~ CONSOLLDAT.GN GF SENiGRLTY UNITS

The Consolidation of Seniority Units issue will be handled by the put-ties
in accordance with the award of Arbitrator Dalton L. Larson dated April 11,

1988 as clarified by himin his supplenmental award dated June 17, 19E8.

ARTICLE VII - SENIORITY LIST DI STRI BUTI ON

Col l ective Agreenent provisions for revising and posting seniority lists
will be anended to read

"(a) Seniority lists shall be updated and posted at the headquarters
| ocations of all enployees concerned, on or before March 31, June
30, Septenber 30 and Decenber 31 of each year. A copy of said |ist
shall also be furnished to the union representatives of the
enpl oyees.

(b) Seniority lists shall be open for correction for a period of sixty
cal endar days on presentation in witing of proof of error by the
enpl oyee or his representative to the employee’s i mmedi ate
supervi sor.

(c) Except by mutual agreenent, seniority standing shall not be changed
after beconming established by being posted for sixty calendar days
followi ng date of issue, wthout witten protest."

ARTICLE VI11 - TRANSFER OF WORK

All Col l ective Agreenents applicable to TCU, BMWE, CSCU and CRET will be

amended to contain the following as an Article entitled, "Transfer of
Work":
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«“when through an unusual development it becones necessary to
trans fer work from @ seniority terminal, Division or Region, to
another seniority termirnal, D tvision Or Region, hot nore than a
sufficient number of' enployees to perform such work shall, in
seniority order be given the opportunity to transfer, carrying
their seniority rights with them  The proper officer of the
Itailway and t he Genzsral Chai rman shall co-operate to determne
t he nunber of employees who shall transfer.

Employees Who transfor under this provision shall after 90
cal endar days lose their seniority at the seniority ternminal they
left.”

ARTICLE IX - INCIDENTAL WORK RULE (CN only)
The BRC, IBB and IREW Collective Agrecments shall be amended to
in~lude the following Articlie entitled, "Incidental Wrk Rule":

"(a) Except as is permtted by this rule, work will be perfornmed
by enployees in the craft to which such work is now assigned.

Not wi t hst andi ng any other rules to the contrary, in order to
efficiently conplete an integrated work assignment involving the
work of two or nore crafts, an employee in one craft nmay be
required to do the work of' arother craft -for short periods of
time, provided that the employeeis qualified to performthe
work. The work that nay be required to be done under this clause
shall. include the operation of any equipment or machinery
necessary for the conpletion of the integrated work assignnent;

(b) The maxi mum period of time that an employee in one craft may
be assigned to do the work cf another under paragraph (a) shall
be limited to thirty (2¢) minutes in respect of any one such
integrated work assignnent;

{c) Wthin sixty (6%; days of the signing of this award, the
conpany shall. identify to the appropriate General Chairmen which
i ntegrated work assignnents will be required to be perfornmed
under this incidental work rule. Anv subsequent change to those
i ntegrated work assignments shall he comunicated to the General
Chairman or the Local UnionRepresentative concerned prior to

i npl enent ation;

{d) No employece shall be laid off as a direct result of the
application of this incidental work rule;

fe) Notwithstanding any of the above, this incidental work rule

shall not be implemented unless and until substantially the same
provisions are made to apply to those unions presently represen-
ted by the Canadian Council of Railway Shoperaft Unions.®
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ARTICIE X - BEREAVEMENT IFAVE

Ef fective March 1, 1388 the Bereavement Leave Provisions in the various
col l ective agreements are del et ed and replaced Wit h t he following:

"Upon t he death of an employee’s spouse, child, parent, brother,
sister, step-parent, father-in-law, nother-in-law, step-brother
or step-sister, the enployee shall be entitled to three days’
bereavement | eave W t hout 1loss of pay provided he has not less
t han three nont hs' cumilative compensated servi ce. It is the
intent of this article to provide for the granting of |eave from
wor K on the occasion of a death as aforesaid, and for the payment
of his regular wages for that period to the employee to whom
| eave is granted.

Definitionof EFligible Scouse:

The person vwho i S legally married to the Eligible Employee and
who is residing with or supporté& by the Eligible Employee,
provided that If there is no iegally married spouse that is
eligible, it means the person that qualifies es a spouse under
the definition of that word in Section 2(¢1) of the Canadi an Human
Eights Benefit Regulations, SO long as such person is residing
withthe Eligibl e Employee.®

ARTTICIE XI - JURY DUTY

Effective March 1, 1988 amend Jury Duty provisions by adding a new
paragraph (d) to read as follows:

"Notwithstanding t he provi si ons cont ai ned in the last sentence of

paragraph (c) above an employee’s annual vacationwll, if the
enpl oyee SO reguests, be rescheduled if it falls during a period
of jury duty."”

ARTICLE XIT - USE OF FRIVATE AUTOMOBILE

Ef fective January 1, 1988, where an automcbile nil eage allowance i S
paid such allowance W | | be 28 cents per kilometer.



ARTICIE XITT - SEM - ANNUAL PILAN

The provision of the award of the arbitrator dated April 11, 1988
dealt with on pages 65-68 i s resol ved as follows:

a)

b)

c)

d)

Effective Jamuary 1 and July | each year the Company wil |
provide a witten report to each Union setting out in
specific detail any Plans that it has that involve
di spl acement or lay off of any enpl oyee represented by that
Uni on or otherw se involve a permanent decrease in the work
force. The report will be provided to the General Chairman
of each union within 15 days of the comencement of the

period. The f i r St six month report will be produced July 1,
1988.
The report W Il identify which changes will be of a

technol ogical, operational or organizational nat ure and whi ch
changes alr € expected to be made because of a permanent
decrease in traffic, a normal reassigrment of dutiesari Sing
out of the nature of the work, or normal seasonal staff
adj ust ment s. Addi tional Iy, the report shall state the nunber
of enployees who are |likely to be affected, their
geographi cal location, when the changeswi || occur andthe
pl ans to preserve their enpl oyment Including training or
placement i nt 0 vacant permanent positions.

The Company Wi Il net with the CGeneral chairmen within 30
days of the receipt of the report to discuss it and its
inplications for the work force. The purpose of the meetings
is to convey and di scuss information X-el ated to pl anned
changes and NOt to negotiate the actual changes or restrict
t he entitlement of the Campany t 0 make changes t 0 rationalize
its work force or to displace or lay off enployees consistent
with collective agreementprovisions.

No enpl oyee ny be laid off or displaced as a result of a
pl anned change of the nature contemplated in (b) unless and
until the employer has substantial | ycamplied with theabove
provi sions and a pl anned. change has been included in a
report.

If, during any siXx month period between report publishing
dates the company pl ans to initiate a change of the nature
contenpl ated in paragraph (b) above, which will have adverse
effects on any enEI oyee, and that was not included in the
current report, the appropriate General Chairman Wil be
contacted and the change will be made if mutually agreed
upon. If mutual agreement is not reached, the Company may
pl ace the issue at any time before the arbitrator at the
Canadian Railway office of Arbitration who shall be
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authorized t 0 abridge the time limit feature and/or permit a
speci al report to be delivered to the General Chairman in the
event of an energency. For organizations signatory hereto
who do not belong to the Canadian Railway O fice of
Arbitration, the issue or issues will be submitted to a
single Arbitrator who shall be the person fram time to time
occupying the position of Arbitrator for the canadian Rai | way
O ficeof Arbitration

ARTICIE XIV - IETTERS OF UNDERSTANDING
The following agreed upon provisions are resol ved as follows:

(a) The Companies are prepared to review with any of the Unions so
desiring, any Letters of Understanding not contai ned in the
applicabl e Col | ecti ve Agreements.

(b) The Unions' demands with respect to Pension Indexingi sresol ved
on the basis of Attachnment 2 to Section C of Memorandum of
Understanding dated Cct ober 22, 1987.

(c) The Unions' demands With respect to Eligibility for Disability
Pension i S resolved on the basis of Attachment 3 to Section C of
Memorandum Of Understanding dated Cct ober 22, 1987.

(d) The Uni ons' demands W th respect to voluntary retirenment at age
fifty-five (55) with no penalty (R}, (TTR) and VI A Rai | Passes
oOn CN and TIR are resolved on the basis of Attachment 4 (Revi sed)
to Section C of. Memorandum Of Understanding dated October 22,
1987; that is on the basis of Memorandum of Agreement dated
Decenber 3, 1987.

The parties to this Master Agreement agree that the above items
contained in this Article X'V will not be included in any collective
agreenent .



ARTI CLE XV — COVEFAGE

Empl oyees who were in the service of the Conpanies signatory hereto on
February 3, 1988 were entitled to, and have already received, any
anount of increased conpensation that nayDedue them under the terns
of this Agreement for time worked subsequent to December 31, 1986.

ARTI CLE XVI - GENERAL

Each agreenent referred to in the Preanble hereof, as revised to
conformwith this Master Agreenent, shall remain in effect until
Decenber 31, 1988, and thereafter subject to three nmonths advance
notice in witing from either party to the Agreement of its desire to
revise, anend or termnate it. Such notice nay be served at any tinme
subsequent to Septenber 38, 1888.

SIGNED AT OITAWA, Cntario this 28th day cf July, 1988.

FOR THE COMPANIES: FOR THE EMPLOYEES:

- : |
ASsistant Viee-Pro géntm / Chai rman, Negotiating —
Labour Relafions Committee, Associated Railwvay

Canadian Natipnal Railway Conpany Uni ons

]'2 6:/ o T,
Assistant Wice~ Mdmw / Vice-President

Industrial }iclatyxms Brotherhood of Maintenance
CP Rail / of \y Enpl oyees
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D.atxonal Vi ce- Presi dent
Canadi an Brotherhood of
Railway Transport and
Ceneral Wrkers
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Joe L4
AT T b

National Presi dent
Canadi an Signal and
Communi cations Union
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National (1ce~Pre51den
Transportation-Communications
Union

ational President <
Canadi an Divi si on

Brotherhood Railway Carnen of
t he United States and Canada

System General bﬁéxrm ////411/

International Brotherhood of
El ectrical Wrkers

}
International Representative
International Brot herhood of
Boilermakers, [ron Ship
buil ders, Blacksniths, Forgers
a n d Helpers




APPENDIX "A"
LISTING OF COLLECTIVE AGREEMENTS
coverep BY THE ASSCCI ATED RAI LWAY UNI ONS
( CANAD | ANNAT | ONAL RAILWAY COVPANY )
QRGANIZATION AGR # CLASSI FI CATI ON LOCATION
B.M.W.E.
Brotherhood of Mhi ntenance  10.1 All BMWE Employees CN Rai |
of way Enpl oyees .
10.2  Steel Bridge Gangs and CN Rail

Danforth Bridge Shop

10.3  Work Equipment Employees CN Rai

10.4  Regional Masonry Gangs CN Rail
10.5 Welding Employees CNRai |

10.6 Diving Gangs CN Rail
10.7  Cooks and Cookees Atlantic

St.lLawrence &
Great Lakes Rg.

CN Rail
10.8  Track Employees CN Rail
10.9  Bridge and Buil ding CN Rail
Employees
10.13 Extra Gang Labourers CN Rail
10.25 Grain Door Repairmen Thunder Bay Ont
Lakehead Terminal CN Rail
10.61 Al BMWE Employees TerraTransport
10.62 Steel Bridge Gangs TerraTransport
10.63 Work Equipment Employees Terrairansport
10.64 Regiona 1 Masonry Gangs TerraTransport
10.65 Welding Employees TerraTransport

10.66 Diving Gangs TerraTransport
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. ORGAN I ZATION

AGR #

CLASSIFICATION/EMPLOYEES

C.B.R.T. & G.HW.

Canadian Brotherhood of
Railway, Transport and

General Workers

T.C.U.

Transportation
Communications
Union

B.R.C.

Canadian Division
Brotherhood Railway
Carmen of the United
States and Canada

5.1

Clerks and other classes
of Employees

5.3 Cooks and Cockees

5.4

Boarding Car Departmant

Excavating Machine
Operators

5.15 Revenue Accounting

Department Employees

5.62 Vharf Employees

(including Stock Yard)

5.65 Deckhands

5.66 Masters and Engineer

Officers

6.1 Clerks and other classes

of Employees

6.3 Wharf Freight Handlers

12.35

12.10

12.12

12.21

Carmen, Helpers,
Apprentices

ClassifTied & Common
Labourers

Station & Office Bldg
Employees

Garage Employees

LOCAT 10N

CN Raii
Prairie Region
CN Rail

Prairie & Mount.
Regions, CN Rail

Montreal, Que.
CN Rail

Halifax, N.S.
CN Rail

Sarnia Tug
Barges, CN Rail

Sarnia Tug
Barges, CN Rail

TerraTransport
Montreal, Cue.

CN Rail

CN Rail
Terralransport

TerraTransport

Montreal, Que.

Terralransport



ORGANIZATION AGR #

CLASSIFICATION/EMPLOYEES

10.67 Cooks and Cookees

10.68 Track Employees

10.69 Bridge and Building

Employees

10.73 Extra Gang Employees

c.s.C.U

Canadian Signals and 11.1
Communications Union

11.8

S & C Foremen, S & C
Senior Technicians, S & C
Technicians, S & C
Testmen, S & C Leading
Maintainers, S& C
Maintainers, S & C
Leading Mechanics, S & C
Mechanics, S & C
Assistants, S & C
Apprentices, S & C
Linemen, S & C Hel pers

S & C Foremen, S & C
Senior Technicians, S & C
Technicians, S & C
Testmen, S & C Leading
Maintainers, S & C
Maintainers, S & C
Leading Mechanics, S & C
Mechanics, S & C
Assistants, S & C
Apprentices, S & C
Heipers

11.21 S & C Foremen, S & C

Senior Technicians, S & C
Technicians, S & C
Testmen, S & C Leading
Maintainers, S & C
Maintainers, S & C
Leading Mechanics, S & C
Mechanics, S & C
Assistants, S & C
Apprentices, S & C
Helpers

LOCATION
TerraTransport
TerraTransport

TerraTransport

TerraTransport

CN Rail

Pt. St. Charles
S & C Shop
CN Rail

TerraTransport



ORGANIZATION AGR #

CLASSIFICATION/EMPLOYEES

[.B.E.W.

International Brotherhood 12.40
of Electrical Workers

12.12

1.B.B.

International Brotherhood 12.33
of Boilermakers, lron Ship
Builders, Blacksmiths,

Forgers and Helpers 12.02

Electricians, Helpers,
Apprentices

Station & Office Bldg
Employees

Boilermakers,Blacksmiths,
Helpers, Apprentices

Mechanics & Helpers in
Reclamation Plants under
the jurisdiction of the
Purchases & Materials
Management Department

LOCATION

CN Rail
TerraTransport

Montreal, Que.

CN Rail
TerraTransport

Moncton, N,B.
London, Ont.
Transcona, Man.



LI STING OF COLLECTI VE AGREEMENTS COVERED

BY THE ASSOCIATED RAILWAY UNIONS

QBQANIZATION
Br ot her hood of 41
Mai nt enance of Wy
Enmpl oyees

42
Canadi an Signal & 1

Conmuni cat i ons

Transportation-
Conmuni cat i ons
Uni on

AGR.#

CLASSI FI CATI ON

Enpl oyees in Track &
B&B Depart nent

Extra Gang Labourers

Empl oyees in Rail
Recl amation Plants

Qperators, Power Machines

Empl oyees, Work Equi prent
Repair Shops

Enpl oyees in Rail Butt.
el di ng

S&C Forenman, S&C Assi st ant
Foreman, S&C Seni or

Techni ci an, S&C Techni ci an,

S&C Leadi ng Mai ntai ner,
S&C Mai ntai ner, S&C

Mai nt ai ner's Hel per, S&C

Wireman, S&C Fitter, S&C
Gang Hel per, S&C Labourer,
S&C Assistant Shop
Foreman, S&C Leading
Repai rman, S&C Repairman
and S&C Juni or Repairman

Clerks and other classes
of enpl oyees

Frei ght Handl ers

Security CQuards,
Department of
I nvestigation

(CP_LIMITED AND SUBSIDIARY COMPANIES)

LOCATI ON

CP Rail Donmi ni on

Atl antic Rly, Esquimalt
& Nanaimo Rly, Quebec
Central Rly, Grand River
Rly, Lake Erie &

Nort hern Rly Conpany

CP Rail Dominion Atlantic
Rly, Esquimalt & Nanaimo
Rly, Quebec Central Rly
Grand River Rly, Lake
Erie & Northern Rly
Company

Lines in Canada

Lines in Canada

Lines in Canada

Li nes in Canada

Li nes in Canada

Lines in Canada

Montreal Warf

Li nes in Canada



ORGANIZATION AGR. #

CLASSIFICATION

Canadi an Division

Br ot her hood

Rai | way Carnen of
the United States &
Canada

| nt ernati onal

Brotherhood of

Boi | ermakers, Iron

Shi pbui | ders,

Bl acksm ths, Forgers

and Hel pers

G and River Railway Company,

Carnmen, Carnen Apprentice,
Carmen in Training, Carmen
Hel per, Coach d eaner,

i ncl uding Leadi ng Hands in
t hese classifications.

Boi | ermaker, Boil er maker
Apprentice, Boilernaker

Hel per, Blacksmth,

Bl acksmth Apprentice,

Bl acksm th Hel per,

i ncl uding Leading Hands in
these classifications.

Lake Erie & Northern Railway Conpany

Transportation-
Conmuni cat i ons
Uni on

Di spat chers,

Qperators,
C erks and Shedmen

CP Rai |

System



. LISTING OF COLLECTIVE AGREFMENTS COVERED
» BY THE ASSOCIATED RAIIWAY UNIONS (JOINT CN and CP PROPERTIES

ORGANTZATTON AGR.# CLASSI FI CATI ON

Toronto Terminals Railwa

Canadian Brotherhood 5.32
of Railway,

Transport &ener al

Workers

5.37
Canadian Signal &  11.6
chmmmicatiors
Uni on

7.06

Operating, Maintenance of
Wy, Building, Mechanical
and Central Heating Plant
and Washroom Employees

O ficecleaners

Signal Maintainers and
Helpers

Train Movement Directors

Shawinigan Terminal Railway Company

Canadi an Broth- 5.54
of Railway,

Transport &zener al
Workers

Clerical Employees,
Labourers, Diesel
Mai nt al ners

LOCATTON

Toronto Uni on Station

Toronto Uni on Station

Toronto

Toronto

Shawinigan, Quebec

I



10

15

20

25

30

35

40

45

IN THE MATTER OF A DI SPUTE
AND

N THE MATTER OF AN ARBI TRATI ON UNDER THE
MAI NTENANCE OF RAILWAY CPERATIONS ACT, 1987

BETWEEN:
CANADI AN PACIFIC LIM TED
AND
CANADI AN NATI ONAL RAI LWAY COVPANY
(the "Conpanies")
AND :
ASSOCI ATED RAI LWAY UNI ONS
(the "Unions")
Arbitrator: Dalton L. Larson
Counsel for Canadian Pacific: Forrest c. Hume, Esq.

Counsel for Canadian National: Al phonse Giard, Q.C.

Counsel for Associated

Rai | way Uni ons: Har ol d F. caley, Esq.
Place of Hearings: Quebec City, Quebec
Date of Hearings: April 18, 20 and 22, 1988
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AWARD

Caboosel ess Trains

This is the last issue remaining in dispute to be

resol ved under the Mintenance of Railway Operations Act

1987. Certain issues relating to wages, contracting out and
yard switching limts were resolved at an early stage by ny
award dated February 3, 198s8. Al other issues that
remained outstanding were deferred by the terns of that
award. In particular, the issue relating to cabooseless
trains was referred back to the Conpanies and the United
Transportation Union for further negotiations. The award
provided that if the matter was not settled by April 2,
1988, or such further time as mght be agreed between the
parties, it was to be referred back to the Arbitrator for

det erm nati on.

Unfortunately, those negotiations were unsuccessful.
By a letter signed jointly by the parties dated March 1s,
1988, | was advised that they had been unable to reach
agreenent and that they would be unlikely able to do so
within the tine given, or at all. They requested that |
schedule further hearings and determ ne the issue by
arbitration. Pursuant to that request, hearings were then
held in Quebec City on "April 18, 20 and 22, 1988 to conplete

the formal proceedings on the issue.
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1. Background of the Negotiations

Along with its other demands served on the Unions on
Cct ober 1, 1986, the Conpanies proposed to amend all of the
appropriate collective agreenents so that they mght operate

trains and undertake yard movenments without a caboose.

Previous to that tine, the issue had been elevated to
one of national prom nence. Over two years earlier, the
Conpanies had filed separate applications with the Railway
Transport committee of the Canadian Transport Comm Ssion
(the »rTC") in April 1984 to exenpt them from certain of the
requirenents of the Uniform Code of Operating Rules which,
for all practical purposes, mandates that they operate with

a caboose on certain classes of assignnments.

Following that application, the RTC held |engthy
hearings across Canada on two separate occasions. In those
proceedi ngs, the Conpanies took the position that
t echnol ogi cal change had rendered the caboose obsolete. It
said that the rear end of the train could now be renotely
nmoni tored by an electro-mechanical device cal |l ed t he "End of
Train Information Systen! (ETIS) and that other systems had
been devel oped to nonitor the other critical aspects of the

operations such as Hot Box and Dragging Equipnent Detectors.
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The Conpanies felt that the caboose could be removed and the
rear train crew relocated to the |oconotive cab wthout
reducing safety, which then becane the primary focus of

t hose deliberations.

The first set of hearings conducted by the rtc rel ated
to whether cabooseless train operations could be usefully
tested. Those hearings were held in Moncton, Mntreal,
Hul |, Toronto, Wnnipeg and Vancouver between Decenber 3,
1984 and January 30, 1985. The Conmssion then issued its
decision in that matter on Septenber 16, 1985 and ordered
that a conprehensive testing program be undertaken to
determ ne the actual risks involved in such operations.

Those tests were conducted over a period of nine nonths.

Follow ng the tests, the second series of hearings were
conducted by the rrc. Those hearings were held in Moncton,
Montreal, Hull, Toronto, Wnnipeg, Mose Jaw and Vancouver
bet ween Septenber 23, 1986 and June 11, 1987. They consuned
a total of 54 days during which tine it heard over 200

W t nesses.
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At the tine that the Conpanies served their bargaining
demands in this set of negotiations on COctober 1, 1986, the
®Tc had only started its second set of hearings.
Furthernore, although it had conpleted its hearings at the
time of the national railway strike on August 24, 1987, it
was not in a position to publish its decision. That

conbination of events gave rise to the Mintenance of

Rai | way Operations Act 1987 and these proceedings. |ndeed,

arbitration hearings had been in process under that Act over
a period of several months when the rrc issued its decision

on Decenber 14, 1987.

2. The Decision of the Railway Transport Conmmttee

Because t he deci sion had such a significant inpact on
these proceedings, it is inportant to understand precisely

what the rTc did and the scope of its Oder.

In the first place, it determned that in nmaking
regul ations governing the railway industry, it had to
bal ance several conpeting interests. It said that its

primary mandate was to protect the safety of the public and

railway enployees. At the sane tinme, it said that it had a

responsibility to ensure that the main corporate interests
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of efficiency and profit are not unduly dimnished, it said
that it nust also ensure that railway costs are kept |ow
and that the railway systemis adequate so as to favour
reasonable and conpetitive freight rates for the shippers
and to foster strong donestic and international trade; and
finally, it said that it nust take into account the economc
wel | -being of Canadians. Those priorities are encapsulated

ina statenent at p. 157 where it said:

"In this particular case, there is no question that the
rime directive is to ensure that the net risks that
he public and the enployees nust face as a result of

the presence of railways does not increase as a result

of operational  changes. The forecasted savings
I nproved conpetitive position, and inproved profits are
secondary. Simlarly, the natter of job security of

the rear crew is a secondary consideration.”

More inportantly for our purposes, the RTC refused to
take jurisdiction in relation to the working conditions in
| ocomotive cabs leaving that matter to be determned through
traditional industrial relations processes. At p. 186 of

its decision it said:

"During the regional hearings it was alleged that the
| oconntive cabs are curfently dirty and w thout

adequate toilet facilities -- a condition that would
worsen if the rear train crew were relocated to the
| oconotive cab. The inplication was that this

condition may cause a reduction in safety. Although
the suitability of working conditions is_ of general
concern to the” RTC, as a matter of occupational” health
and safety, we do not consider the adequacy of sanitary
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facilities or the cleanliness thereof a matter that
directly or indirectly would alter the current |evel of
operational safety. W therefore find that this issue
is not relevant to the matter at hand but is nore

appropriate  for_  nmanagement-|abour_ arrangements as
outlined in the Canada Labour Code, Part 1Iv.*

As one mght expect, since the rrc refused to stipulate
a conprehensive and detailed set of mininum working
conditions in locomotive cabs, that became a major jssue in

the proceedings before ne.

On the safety issue, the rrc found that it was not
reasonable to demand that all risks associated with railway
operations be renoved but that the general public are
entitled to a level of safety that is commensurate with the
risks they voluntarily take or accept in normal everyday
life. It said that under those circunmstances, no decision
should be made that would foreseeably result in an "overall"
additional risk to the public or enployees. It explained
the use of the word "overall" by reference to the fact that,
in some respects, cabooseless operations may involve some
additional risks but in other respects, it nay be less. It
said that any additional risks created by caboosel ess
operations would not serve to defeat the application if
conditions could be inposed to alleviate themor that the
net effect of the greater risks in sone areas, weighed

against the lesser risks in other areas, was not greater.
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The RTC then undertook to measure those risks. It said
that since the nost critical result of an unsafe condition
is personal injury or death, the ultimate neasure of the
safety of a particular systemis the frequency of death and
injury resulting fromthose operations. It then identified
thirty different incident categories in respect of which an
unsafe condition might arise as a result of operating
wi t hout cabooses, analyzed the frequency of their occurrence
during the testing period and then determned whether each
constituted an increased risk. Some of those incident
categories were such things as detection of hot boxes or
dragging equipment not detected by wayside equipnent,
detection of sticking brakes, detection of [eaking cars or
containers of dangerous comodities, instances where trains
had to be operated in reverse for long distances or |oss of
braking capability at the head end where the rear crew had
to apply brakes in an emergency. Finally, it summarized the

overall results and nmade its decision at p. 204:

" ...Ww are convinced that the railways have now
reached a stage in the devel opnent of technol ogy which
ermits the renoval of cabooses and the relocation of
he rear crew to the operating cab of the |oconptive
wi thout overall additional risks to the safety of the
empl oyees and the public, providing certain conditions
i nvolving the use of nmodern techno ogx and cpappes,ln
operating practices, as outlined in the follow ng
Order, are net."
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Wth that, the rTC ordered that cp and CN be exenpted
fromRul e 90A of the ucor for the purpose of operating
caboosel ess trains provided that they neet sone 35 specific
conditions. Some of the nore inportant of those conditions,
bearing on the issues in these proceedings, require that
cars wth dangerous comodities be marshalled in certain
configurations depending on the length of the train; each
trai nman and conductor on a cabooseless train is to be
provided with an operational portabl e two-way radio;
appropriate seating accommodations are to be provided in the
| ead | oconotive cab of a cabooseless train for the conductor
and at least one trainman or in a trailing unit; the |ead
| oconotive cab nust be equipped with a fol d-out permanent
table for the conductor with indirect lighting; sanitary
facilities in all loconotive cabs must conmply with Part v
of the On Board Trains Cccupational Safety and Health

Regul ations made pursuant to Part |1V of the Canada Labour

Code; at |east one |oconotive in the [ead |oconotive must be

equipped with first aid equipnment; and a cabooseless train
shall not be operated in reverse until an enpl oyee positions

himself on the leading car of the novenent.
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3. Function of the Caboose

The caboose was originally introduced by the railways
as a fundanental adjunct of operating the train. In the
days of mechanical braking systens the head end crew
operated the loconotive and the tail end crew operated the
brakes. If the loconotive crew could not adequately contro
the speed of the train, they would signal the rear crew by
whistle to set the brakes on the caboose and/or adjacent
cars. O, if the train broke in two, the crew at the rear
end was stationed such that they could set the brakes and

stop the train.

Wien the air brake system was invented, the operational
function of the rear crew disappeared. The |oconotive crew
was then able to apply the brakes from the |ead unit along
the whole of the train consist wthout the assistance of the
rear crew. |f the train broke apart, the rear portion of

the train was designed to stop automatically.

The air brake system was a nmjor technol ogica
innovation but it did not have the effect of elimnating the
need for the caboose. The caboose continued to serve as an
office for the conductor (who had considerable paperwork in

earlier days), as a nobile supply depot for tools, as a
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platform for signaling to other trains and wayside crews, to
facilitate the realignnent of swtches after the train had
passed, to carry freight and passengers including dead
headi ng enpl oyees to and from jobs and as living quarters
for crews. And, of course, it continued to have a
significant safety function. It constituted a fail-safe
mechanism in the event that the air brake system failed; it
served as a platform for the guidance of the train in making
reverse novenents; and it was used to store first aid and
safety equipnent as well as serve as shelter in the event of

the failure of the |ocomotive in inclenment weather

The caboose also has considerable synbolic inportance
to nenbers of the United Transportation Union and other rai
enpl oyees. I n Septenber 1883, a railway caboose was the
site of a neeting of eight brakemen who founded Lodge No. 1
of the Brotherhood of Railroad Trainnmen in Oneonta, New
York. The Brot herhood was one of the four original rai
unions that subsequently joined together to form the United

Transportation Union as it is known today.
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4. Cabooses Under the Collective Agreenents

In Canada, regulatory control of trains, including the
caboose, was assumed by the governnment in the formof the
Canadian  Transport Conmmi ssi on (now the Nationa
Transportation Agency) and its earlier predecessors. It
established conprehensive procedures and rules for the
operation of trains, primrily in the formof the Uniform
Code of Operating Rules. \Wile that regulatory system was
successful in balancing the interests of the conpanies,
their enployees, shippers, custonmers and the public, insofar
as cabooses are concerned, it effectively subordinated
collective bargaining to a lesser role in that process.

As a consequence, there are only a few provisions in
the collective agreenments that regulate the use of cabooses.
Indeed, there is no standard provision in the various
col lective agreenents that expressly requires that freight
trains be required to operate with cabooses on the main
lines except where the train is operating with a reduced

Crew.



10

15

20

25

30

35

40

45

13

The cN Agreenent 4.3 requires that yardmen be furni shed
with a caboose in transfer service, Agreenent 4.16 requires
that reduced freight crews be supplied with steel cabooses
and that enployees on a snow plow Wl be supplied with a

caboose.

Article 42 of the cp Eastern Region agreenent
stipulates that *vard crews in transfer service wll be
provided with a caboose or other suitable car properly
equi pped. " Article 30 of the cp Prairie & Pacific Regions
agreement requires that "crews regularly set wup in freight
service, wll be supplied wth a regular caboose or other

suitable car properly equipped."”

A few other provisions refer to cabooses in such a way
that the requirenent to use them can be necessarily inplied.
In addition, there are provisions in various articles,
menoranda of agreement and letters of understanding which
deal with such things as the manner in which cabooses are to

be assigned, equipped, etc.

In all events, the Conpanies have recognized that the
agreements would constitute an inpedinent to operating
trains wthout cabooses, even where the RTC has given

regul atory approval. However, they took the position that
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the agreenments do not require that the cabooses be nanned.
They said that since the RTC has now determned that trains
can be operated without a caboose and the rear crew nenber
re-positioned to the front of the train, the failure to
remove the collective agreenment inpediments would nean that

they woul d have to operate with an enpty caboose.

Al'though the collective agreenents are not as clear as

one would prefer, | am unable to agree that they do not
require that the cabooses be nmanned. To the extent that
they require that cabooses be used, it is inplicit that a

crew nenber nust be positioned in them |f the collective
agreenments are not anended or an exenption is not granted

from the application of them the Conpanies wll not be
entitled to reposition the rear crew to the head of the

train and operate with an enpty caboose.

Even the Oder of the Railway Transport Commi ssion
cannot be read to have that effect. The re-positioning of
the crew nenber was a condition inposed by the RTC on
caboosel ess operations. It determined that a train could be
operated safely without a caboose if, anmobngst other things,

the conductor is repositioned to the head of the train. The
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exemption from Rule 90A granted by the RTC does not purport
to permt the Conpanies to reposition the crew nenber while,
at the sanme tine, operating a caboose. Nor do the

col l ective agreenents.

5. Arbitrability of the | ssue

During negotiations the original demand of the
Conpanies to permt them to operate cabooseless trains went
through a series of pernutations. At first they sought to
amend all the agreements "so that the Conpany may operate

trains and yard novements wthout a caboose. *'

During conciliation proceedings, however, the Conpanies
recognized that caboosel ess operations could not be
instituted until the RTC gave regulatory approval even if
the collective agreements were amended to permt it. Their
demand was, therefore, made contingent upon anendment of the

Uni form Code of Qperating Rules.

Finally, in post-conciliation negotiations the demand
was further amended. A Menmorandum of Understanding signed

by the parties in these proceedings on QCctober 22, 1987
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identified the Conpanies' proposals "which renmain unresol ved
and which are submitted to arbitration.” The proposal

relating to cabooseless trains was formulated as follows:

"The uTtu to give the Conpanies a letter acknomAedgin?
that in the event the RTC rules in favour o
caboosel ess trains there wll be no collective
agreenent inpedinent to the operation of trains or yard
engi nes wi thout a caboose.”

Wien the issue cane to be adjudicated, the Unions
asserted that the demand constituted a violation of the
mat erial change provisions of the collective agreenents.
They said that the demand was untinely and inproper. They
argued that the Conpanies were estopped from advancing the
demand in negotiations and that if such a change were to be

made, it had to be processed under the material change rule.

What the material change rule does is prohibit the
introduction of any material change in working conditions
that will have "materially adverse effects on enpl oyees”
without giving as much advance notice as possible to the
General Chairman concerned. The prohibition is extended by
t he next sentence of the provision until an agreenent is
reached or a decision is rendered on the matter by an

arbitrator.
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Ironically, c~ had taken that route as part of its
early strategy. On April 12, 1984it served notice of a
material change on the Union that it intended to renove the
caboose. That notice was served at virtually the same time
that it applied to the rRTc for exenption from UuCorR 90A. The
UTU argued before the arbitrator that the notice was
premat ure because no such change coul d be introduced until
regul atory approval had been given. That argument was
accepted by the arbitrator who found that the notice was

void and of no effect.

Now that the rrc has exenpted the Conpani es from UCOR
90a, the Unions say that the material change provisions nust
be utilized and that the matter s not arbitrablein this

forum

Wth respect, that argunent cannot be accepted. The
doctrine of estoppel has no application because the
Conpanies did not represent to the Unions that they would
not advance the issue in negotiations. As for the denmand
being untinely, if the existence of a special procedure in a
collective agreenent for the resolution of certain kinds of
di sputes operated to preclude negotiations to change the
agreenment, it would virtually emasculate collective

bargai ning. Arguably, the existence of a job classification
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procedure woul d preclude negotiations to change the wage
schedule. Procedures to resolve work jurisdiction disputes
m ght preclude negotiations over seniority and union

security.

The fact is, however, that the material change
provisions were designed to accommodate the introduction of
changes during the termof the «collective agreement. They
cannot be taken to preclude negotiations about those sane
provi sions or any ot her provi si on of the collective
agreenent that touch upon them They address the
contractual commitnent of the parties once the collective
agreement has been finalized but does not affect the right
of either party to seek to anend the agreement during

negotiations for a revised collective agreenent.

| find that the issue is arbitrable and that | have
jurisdiction to nmake a determnation on the issue under the

provi sions of section 8 of the Miintenance of Railway

Qperations Act 1987. Athough the substance of the issue

changed throughout the various stages of negotiations, the
entitlenent of the Conpanies to operate cabooseless trains
was a matter in dispute between the parties at the tine of

ny appointnment. Indeed, by signing the Menorandum of
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Agreenment of October 22, 1987 the Unions recognized the
viability of the issue. They nust be taken to have attorned
to ny jurisdiction and cannot now be heard to say that it is

Not arbitrable.

The Conpanies also asserted that my jurisdiction was

limted in certain material ways.

Al though the primary case for the utru was that trains
should not be operated wthout cabooses under any
circunmstances, it put an alternate position. It said that
I f caboosel ess operations are permtted, the railways wll
realize | arge and perpetual cost savings and that the
enpl oyees should share in those savings. It proposed a
nunber of ways in which extra compensation ought to be paid
to trainmen in the circunstances. It also argued that there
are certain types of freight train service and yard
movenents in which it would be unsafe to operate without a
caboose and that in other respects, provision nmust be made

for a clean and adequate working environment.
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The Conpanies argued that those were new issues and
that ny jurisdiction extended only to the determ nation of
whether trains could operate wthout cabooses. In effect
they would have it that | could inpose no conditions upon
the operation of cabooseless trains but only answer the

question in either the affirmative or the negative.

If that were the case, | would refuse to exenpt the
Conpani es from those provisions of the collective agreenents
that require the operation of cabooses, as woul d have, |
suspect, the Railway Transport Conmittee. It is only the

conditions that nake caboosel ess operations viable.

In all events, the proposals put by the Unions do not
conprise the issue. The issue is whether the Conpanies are
entitled to operate cabooseless trains. The proposal s of
the Unions constitute nothing nmore than a suggested sol ution

of the issue.

Essentially the sane objection was taken by the
Companies on the earlier issue of enployment security which
was determined in ny award of April 11, 1988. They argued

that certain proposals arising out of that issue put by the
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Uni ons constituted new issues and should not be entertained
That objection was not sustained then and | wll not sustain

It now.

The Conpanies also argued that the rrc, now the
National Transportation Agency, has jurisdiction over the
health and safety of railway enployees and that its
jurisdiction is paranount. Al t hough he did not say so
expressly, Counsel for cN inplied that, as an arbitrator

acting under the Mintenance of Railway Qperations Act 1987,

| have no jurisdiction to nake determnations relating to

such matters because the rRTC occupied the field by its
deci si on of Decenber 14, 1987.

| reject any such suggestion. The RTC is entitled to
prescribe regulations governing the railway industry but not
for purposes of determning the rates of pay, hours of work
or other conditions of enploynent, all of which are subject
to collective bargaining under the Canada labour Code, Its
jurisdiction to prescribe mninmm safety standards does not
deprive me of jurisdiction to address the safety of
enpl oyees as a matter going to their working conditions
provided that | do not purport to prescribe a standard |ess

than that established by the rtc.
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The RTC has an overlapping jurisdiction to determne
certain mininum working conditions of enployees but only as
a mtter arising out of considerations prescribed by the
National Transportation Act. For exanple, as we have seen,
It declined to base its decision on the job security of the
rear crew as being of "secondary consideration® and with
respect to |loconotive cab conditions, it said that the
suitability of working conditions 1is of general concern to
the rTC but concluded that "this issue is not relevant to
the matter at hand but is nore appropriate for management-

| abour arrangenents as outlined in the Canada Labour Code

Part 1v.”

Under section 8(1) of the M ntenance of Rail way

Operations Act 1987, I have jurisdiction over "all matters

relating to the anendment or revision of each collective
agreement that, at the tinme of (my) appointnent (were) in
di spute.” The matter of whether the Conpanies ought to be
entitled to operate without cabooses was 1in dispute at the
tinme of ny appointnent. In the event that | should accede
to that proposal, the manner in which that should be done is
an inherent part of that issue. The Unions are not confined
to merely resisting the demand but may also present counter
offers in the event it is accepted. In that sense, the

arbitration proceedings are a nmere surrogate or extension of



10

15

20

25

30

35

40

45

23

the negotiations that ought to have occurred earlier.
Subject to the terms of reference stipulated by the
| egi sl ation, what would have been a permssible topic of

those negotiations is an appropriate subject of arbitration

The Conpanies also argued that some of the proposals of
the Union were not arbitrable on the grounds that they were
settled or resolved between the parties emanating fromthe
earlier award of February 3, 1988. They said that the
proposal s involving additional conpensation to trainnen
required to work on cabooseless trains was the subject of
that award; a proposal with respect to dead heading was
resolved by the Menorandum of Agreenent dated Cctober 22,
1987; an issue with respect to "held away from home term nal
time" was dropped by the Union and was not progressed to
arbitration; the issue of job security was resolved by the

award of April 11, 1988.

The problemwith those arguments is that they also
confuse what is in issue with the manner in which those
issues mght be resol ved. That the award of February 3
prescribed certain general wage increases does not preclude
the arbitration board from resolving the issue of
caboosel ess trains by requiring the Conpanies to pay sone

enpl oyees conpensation in consideration of the elimnation
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of them O, the board mght even prescribe conpensation to
all enployees, not as a matter going to wage rates as a
discrete issue but as a condition of the manner in which
caboosel ess trains may be operated. The sane can be said of
all of the other proposals of the Unions that were said to

have been resolved in the earlier proceedings.

Moreover, it would not be inappropriate to observe that

t he Conpani es thenselves proposed a nunber of new conditions

that they said they would accept if | were to permt
caboosel ess operations. Those conditions were no different
in nature than the proposals put by the Unions. If those

conditions are wthin my power to adjudicate, so are the

proposal s of the Unions.

6. El imnation of the Caboose

The first position of the Union was that the caboose
shoul d not be elimnated and that it should continue to be
required on all train operations. It said that the
Conpanies put in little evidence to justify their denand
except the decision of the rTC which, it argued, constituted
an attenpt to have the arbitrator abdicate his role to the

RTC. Furthermore, it said that the exenption granted by the
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RTC from UCOR 90A extends only to mainline traffic; it does
not permt the railways to operate wthout cabooses on yard
and transfer service. Inplicit in that argunent was that |
should not anend the collective agreements to permt

caboosel ess operations beyond those authorized by t he rrc.

Strictly speaking, Rule 9oa didn't require cabooses at
all but only that "conductors and engine men will see that
trainmen are at the front and rear of trains in position to
observe the safe operation of trains and when practicable,
exchange signals when approaching and passing stations."
Any platform that would have achieved that purpose woul d

have been within the rule.

It is true, however, that to the extent that cabooses
were required, it was only on freight, mxed and work
trains. All others were able to be operated w thout
cabooses under the rule. The only inpediment to operating
W thout a caboose in yard and transfer service is the
various collective agreements and, in respect of those, not
all such assignnents are required to be operated wth a

caboose.
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On the evidence, on Canadian Pacific, the total nunmber
of yard and transfer assignnents supplied with a caboose in
circunstances other than for Rule soa is eight; on Canadian
National it is 29. In each of those cases cabooses are
provided to supply shelter and lunchroom facilities to the
yard crews where they are located |ong distances from the

main yard facilities.

Yet, that precise effect does not appear to have been
wel | appreciated. In rebuttal, the Conpanies asserted that,
*the RTC undertook . . . an exhaustive three and one-half year
examnation of all aspects of cabooseless trains that had a
bearing on operational and occupational safety and health.
The conclusion reached was that there should be no
restriction as to classes of service or type of territory
over which trains nmay be operated wthout a caboose subject
to the safeguards set forth in rrc Order No. RrR-41300 being

met."

The fact is that the rrc did not directly "authorize"
caboosel ess operations in any sense of that word. Nor did
it decide that there should be no restrictions as to class
of service or type of territory where trains are operated

caboosel ess. Wiat it decided was that in overall terns, it
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woul d not be unsafe to undertake caboosel ess operations and
for that reason exenpted the Conpanies from the provisions
of Rule 9oa under the conditions stated.

The effect of that exenption can be taken to extend
only to the limts of the Rule. Since Rule g0a did not
govern yard assignnents, but only "freight, mxed and work
trains in notion between stations" the exenption did not
have the effect of authorizing caboosel ess operations in
yard and transfer service. That question remains open as a
matter of collective bargaining. Furthermore, the RTC
decided only that cabooseless freight, mxed and work train
operations taken as a whole will not be unsafe but left it

open that particular assignments carry an increased risk

Neverthel ess, it is my view that t he evi dence
represented by the decision of the rrc relating to safety
was properly admtted in these proceedings. And the Unions
did not present any evidence in rebuttal sufficient to
dislodge its major conclusions. No real purpose would have
been served to have required that the parties replicate the
evidence that was put to that tribunal. Nor did the parties
attenpt that task except, perhaps, in respect of certain

limted types of assignments, as wll be seen.
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The problemis that the continued operation of cabooses
cannot be justified solely on the ground that they provide
certain anenities to the rear trainman or even to a crew.
As we have seen, after air brakes were introduced and the
caboose no |onger served an operational function, it
continued, nevertheless to have a significant safety
function. The anenities that the caboose provided were mere
secondary benefits that accrued to the rear crew. Since the
t echnol ogy has, once again, advanced sufficiently to
mai ntain the same |evel of safety as exists at present,
without a caboose, when that technology is inplenented the

primary justification for them will disappear.

One must face the reality that, except for safety, the
expense of them far outweighs their  usefulness. I'n
proceedings before the rrc, the Conpanies estimated that
t hey woul d achi eve savings of between $57.6m to $77.2m per
annum i f the caboose were elimnated. In operational ternmns,
those savings translate to the extra costs that nust be
borne to operate them if they are not elimnated. Put in
those terns, it is quite sinply an excessive cost if only to
provi de shel ter, restroom and eating facilities,
particularly where those can be provided on the |oconotive,
al beit at some sacrifice of space, or where 'suitable

alternate facilities may be provided in other locations.
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As much as one mght regret it, froma social and
historical perspective, the issue cannot now be whether the
cabooses ought to be elimnated; there can be no other
concl usi on, The only question is under what circunstances

shoul d that occur.

7. Layoff of Rear Crew Menbers

The Unions took the position that since both carriers
testified before the rTc that the rear train personnel woul d
be noved to the front of the train, that commtment should
be reinforced in the collective agreements by a provision
that would prohibit the layoff of any enployee as a result

of the elimnation of the caboose.

In fact, the conmtnent given by the Conpanies to nove
the rear crew to the | oconotive was nmade part of the RrRTC
Or der. Under sectioni.2, it is a condition of cabooseless
operations that the rear crew be stationed in the front end

of the train:

*1.2 A conductor on a cabooseless train shall be
stationed in the operating cab of the |ead |oconotive."
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The problemis that the proposal goes considerably
further than the Order in that the contractual protection
agai nst |ayoff would extend to all enpl oyees whereas the

condition nandated by the rRTC extends only to conductors.

In considering the viability of the proposal, it is
inportant to wunderstand that the savings projected by the
Conpani es derive not from using fewer operating personnel
but from the maintenance of the cabooses al one. That is
discussed by the rrc at pp. 62-63 of its decision in these

terns:

vLabour Force Reducti on

Both carriers testified that the rear train personnel
would be noved to the front of the train and woul d not
be removed fromthe train consist as a result of a
shift to caboosel ess operations. According to cN and
cp, there will, therefore, be no enployment reduction
in the running trades if their applications are granted
in the foreseeable future. cp, however, pointed out
that there would be a net annual reduction of about 500
Person-years mainly in the caboose maintenance

unctions. The net annual reduction in the railway
| abour force on cN is estimated to be 520 person-years
for a total of 1020 person-years reduced as a result of
a change to caboosel ess operations.”

what that neans is that the prinmary burden of
caboosel ess operations wll not fall upon the operating
personnel but on the shop craft enployees who maintain the

cabooses. Approximately 1020 full time equivalent shop
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craft positions will be lost fromthat source alone. On the
other hand, whether a particular person actually loses a job
wi || depend wupon such things as attrition rates in the
geographical area, the ability of the shop to absorb those
enpl oyees into other work and the enploynent security

agreenents.

The problemis that if | were to accede to the demand
of the Unions, it would have the effect of expropriating a
significant proportion of the advantage of operating
caboosel ess trains. Only noderate savings would be able to

be realized.

| think that under the circunstances where the shop
craft enployees have considerable protection against the
| oss of enploynent under the enployment security provisions
of their collective agreenents, it would be inproper to
preclude the efficacy of the change by inposing a general no
| ayoff rule. However, since it is an condition inposed by
the rTC that conductors shall be stationed in the |ead
| oconotive, it should be made part of the contractual base
regulating the relationship of the parties that operating
personnel should be protected. The uTu is not party to any

enpl oyment security provisions.
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Accordingly, the collective agreements shall be anended

to provide as follows:

"No trainman shall be laid off as a direct result of
operating cabooseless trains."

8. Requi renent to Operate Cabooses on Certain Trains

The Unions said that although they were wlling to
discuss terns for cabooseless operations on through freight
trains, they were not wlling to consent to caboosel ess
operations on certain assignments. It said that through
freight trains represent the vast majority of daily train
starts throughout Canada and that the restricted assignments
on which they proposed to retain the caboose would
constitute only a very small percentage of train starts each
day. In this part, 1 wll discuss each separate assignment

in respect of which the Unions seek to retain cabooses.

(1) Road Switcher and Way Frei ght Assi gnnents

These assignments typically do not operate in one
direction but rather are normally engaged in industrial
switching service and as such may operate in a series of

forward and reverse novenents. The Unions suggested that
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was reason alone to retain cabooses on these assignnents.
The Conpanies, however, argued that does not dictate that a
caboose is required. They said that, by conparison,
frequent forward and reverse novenents are made by virtually
every yard assignment, the vast nmjority of which are

acconpl i shed without a caboose.

On analysis, | do not agree that cabooses wll serve
any operational or safety purpose on road switcher and way
freight assignnents. Subject to what follows, | decline to
amend the collective agreements to require it.

(2) Work Trains in Yard and Road Service |ncluding
SelfT-PropelTed CraneS, Flangers and Pile Dri Vers

"worktrain" is a general term used to describe the
train service or equipnent that is used to performthe
various types of nmaintenance at a termnal or enroute. They
mght be required to do such things as |oad and unl oad
track, ties and ballast. They are assignnents which also
require many forward and reverse novenments and typically
work in renote areas. In addition, the train is often
unable to return to its hone termnal for long periods of
time. Even when they are assigned to areas that are not

renote, the crew, while on duty, is normally confined to the
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imediate vicinity of the railway tracks. I n those
circunstances, the caboose serves as an office, |unchroom
and washroom as well as a platform for making reverse

nmovenents.

The Conpanies said that in the absence of a caboose,
work trains in road service wll necessarily be provided
with locomotives equipped with a table for the conductor to
perform his paperwork. In addition, they said that such
| oconotives will neet the other requirenents of the rrc
Order in respect of sanitary facilities including toilet,
refrigerator and washing facilities. They said that work
trains in yard service currently provided with a caboose
will be supplied with suitable alternate facilities to neet
the collective agreenent requirements for the shelter of

yard service enployees.

The problemis that, at least with respect to trains in
yard service, the conditions of rRTCc Order No. R-41300 do not
apply. The only way to guarantee the commtnment of the
Companies is to nmake them part of the contractual reginen

under the collective agreenents.
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To that extent, this was a demand of the Unions wth
which | agree. Therefore, while | amnot persuaded t hat
cabooses should be required on any specific type of service,
as Wl appear, nevertheless, | intend to require that
shelter and sanitary facilities be provided to enployees on
work trains in yard service at |east equivalent to those
required on freight trains. Wiat is equivalent shall be
made subject to agreement by the Union in default of which
it my be referred to arbitration by the Canadi an Railway
Ofice of Arbitration.

(3) Snow Plows and Snow Control Equi pnent

As with work trains, snow plows nmust nmake nunerous
forward and reverse novenments in order to properly clear the
snow fromthe track. Sonetines they becone lodged in
mount ai nous snow banks. The Union said that to venture
outside in such circumstances can be inpossible or
dangerous. In addition, these assignments often require

| ong hours in renote areas.

The Conpanies argued that in nost such circunstances it
Is safer to position enployees in the |loconmotive than in the
caboose. They said that |oconotives are nmuch heavier and

equi pped with protective steel plating at both ends which
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makes the likelihood of mshap negligible when compared to
nmovenents headed by a caboose. They said that the fact that
they nust work long hours in renote areas is net by existing
provi si ons of the collective agreements which permt
enpl oyees to book rest and obtain neals within the tine

limts specified.

In ny view that evidence does not support the retention

of cabooses on snow plows and snow control equipment.

(4) Reverse or Shoving Muvenents Over One Ml e

Because the rTc will continue to require an enployee to
be stationed at the rear of the train on reverse nmovenents
under Rule 1.28 of its Order, if the caboose is renoved, it
will nmean that a trainman will have to hang on a |adder at

the side of the end car for that purpose.

The Unions took the position that over |ong distances
that could be unusually difficult and unsafe. They said
that in some circunstances it could be particularly
dangerous where, for exanple, the train is required to
operate where there is restricted side clearance, such as on

industrial sites. They said that long reverse novenments are
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uncormmon and that to require cabooses on such assignnents
woul d, therefore, involve mninmal expense. It said that
many |long reverse novenents are done within a yard under

simlar conditions to road switcher type service.

The Conpanies argued that the average reverse novenent
most often consumes only a small portion of any tour of
duty. They said that cabooses have been provided in the
past, not to provide a platform on which to make reverse
movements, but in contenplation of the enployee spending an
entire tour of duty init, primarily on other duties. They
said that to continue to require cabooses only to facilitate

| ong reverse novenents woul d not be productive.

It is in this one area that | nust admt to having had
the greatest difficulty, partly because in the
i mpl enentation of cabooseless operations in the United
States, the collective agreements prohibit the operation of
trains in a reverse novenent in excess of one mle wthout a
caboose. However, on reflection, the purpose of any such
restriction would be safety and in that respect the RTC
specifically considered long reverse moves and concluded
that no additional risk would be incurred by enployees or
the public subject to ucor 103 which prohibits the bl ocking

of public crossings at grade for nore than five mnutes. |t
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felt that the requirements of Rule 103 could be met by the
installation and proper calibration of a distant measuring
device to ensure that the crew would be able to determne
where the end of the train was located at any particular

nmonent .

In nmy view, if any particular long reverse move i s
unusual Iy strenuous or otherwi se puts the enployee into
unsafe circunmstances, there is protection provided by the
Canada Labour Code, Part |V - Qccupational Safety and

Heal th, in particular, Section 85 which permts an enpl oyee
to refuse to work. Nevertheless, | have provided a
procedure for the measurement of such assignnents which may
result in a requirenent for a caboose or that suitable
alternate arrangenents be made. The procedure carries a
dispute resolution mechanismin the event that an agreenent
cannot be reached on the practicability of any particular

assi gnment .

(5) Single Unit Operations

These are assignnents where the train is operated with

only one engine.
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The Unions argued that, in sonme circunstances, such
assignments mght be unsafe if there were no caboose. For
exanple, they said that in northern Ontario there is one
such assignment operating between Thunder Bay and Jelico.
It operates in renote areas far from any roads or
tel ephones.  They said that should engine failure occur in
such areas during the winter nonths a life threatening
situation could occur. They said that to address the
problem only by providing radios is not adequate because
prolonged radio failure occurs frequently. Furt her nore
they said that seating could be a problemin the |oconotive
because often such trains operate with supervisors and
trainees along with the regular crew They said those
enpl oyees are not covered by rrc Order r-43100 and would be

required to stand during the whole trip.

The fact 1is that the rrc said that even if there was
only one unit on the train, wth proper clothing, and the
protection of the cab (in addition to the radios required to
be carried) there would be no significantly increased danger
to enployees that would result fromoperating without a

caboose.
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| do not consider that it would be appropriate to
review that conclusion even if were not to agree with it
compl etely. In addition, wth specific regard to the
example given Dby the Union, the evidence was that in the
area between Thunder Bay and Jelico the track is such that a
rescue can be relatively easily undertaken in the event of
an energency. There are 37 |locations where there is a road
accessible year round from the highway to the main track
over the whole distance of 145 m | es. There are also 18
other locations where there are summer access roads that are
accessible in the winter nmonths by snowmbile. [In addition
section forces are enployed at six locations in that
territory which can be dispatched quickly by track notor

cars.

As for seating, Order R-43100 requires that seating be
provided for all crew nenbers. If there is only a single
unit, trainees and supervisors nmay not be able to be
accommpdat ed under the Order in which case a caboose may
have to be provided but that is a decision that the
Conpanies will have to make at the time. |If there are nore

peopl e than seats in the |oconotive, sone people wll have
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to remain behind or be accommdated in other ways. But the
point is that seating, under the circunmstances, cannot be
used to found a requirenent to provide a caboose on a

permanent basis on single unit operations.

In nmore general terms, dealing with all of the above
types of special assignnents accunulatively, to the extent
that peculiar situations present thenselves which cannot be
acconmodated  within the existing provisions of the
col lective agreenments, or as shall be prescribed, | intend
to provide a process for resolving them But each of those
wll be able to be dealt with discretely in the peculiar
circumstances of those cases wthout reference to any
general requirenent for a caboose on specific types of

trains or assignments.

Nor do | accept that to retain the cabooses on
restricted assignments, would have only a mniml financia
inpact, as was alleged by the Unions. The evidence was that
212 cabooses on the cN systemor 25% of its fleet is
allocated for use on road switcher and way freight type
assi gnnents; 157 cabooses or 19% of its fleet s allocated
to yard and transfer service; on average 60 cabooses or 7%
of its fleet is utilized in work train service which makes a

total of 429 or about s2% of its fleet that would have to be
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retained. For cp, 148 cabooses or 18% of its fleet is used
in road switcher and way freight service; 8s cabooses or 10%
of its fleet is allocated to yard and transfer service; and

26 cabooses or 3% is used in work train service.

| nust admt that | would have been inclined to phase
in caboosel ess operations by reference to these restricted
types of assignments but | have little tine available to me
within which that could be done under the current collective
agreenents. It was the Unions that refused to agree to
extend the term of the agreements for another year beyond
Decenber 31, 1988. Neverthel ess, there are severa
conditions that nust be net whereby cabooseless operations
may be undertaken. It wll no doubt take some tine before
that can be done and that will give both parties time to
prepare for caboosel ess operations. There is also a 90 day
notice requirenent which will provide a short phase-in

peri od.
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9. Incorporation of the rrc O der
Into the Collective Agreenents

The Unions proposed that those conditions of Oder r-
41300t hat directly affect enpl oyees  ought to be
incorporated into the collective agreenents. The Conpanies
resisted the demand primarily on the basis that they are
effectively regulations and are outside of the control of
the parties. They said that there is a | arge body of
| egislation governing the working conditions of enployees
which the Unions have not sought to incorporate and that,
just as it would be inappropriate to incorporate that
| egislation, it would not be proper to incorporate the terns

of the rrc O der.

It is precisely because the provisions of the Order are
outside of the control of the parties that | think that they
shoul d be incorporated. In that manner, the parties will be
able to take control of the working conditions of the
enpl oyees affected, at |east above the mninunms established

by the regulatory authority.
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To be nore accurate about the matter, | have determ ned
that since there nay be occasi ons when cabooses may be
required, it would be inappropriate to delete the existing
provisions of the collective agreements governing the use of
them However, a Menorandum of Agreement should be appended
to the agreenents that will establish the terns and
condi tions under which the Conpanies may operate in the
event that they wish to elimnate the caboose on a
particular train or assignnent. Those terms and conditions

shall be as follow

MEMORANDUM OF  AGREEMENT

Cahooses

1. . A caboose  shall not be required on any train or
assi gnnent provi ded always that the Ooggan_y shall be in
conpliance with the operating conditions set out
paragraph 10 herein. The provisions of this Menorandum
of Agreenent shal | not apply where caboosel ess
operations are not undertaken on any particular train
or assignment.

2.  \Were the Conmpany shall decide to operate any
ﬁartlcul ar train or assignment wthout a caboose and
as conplied wth all of the operating conditions, it
shall be exenpted from the provisions ot the collective
agreements that govern cabooses.

3. At least 90 days prior to the date on which the
Conpany determ nes ~ that particul ar train or
assignment is to be operated without a caboose, a
notice shall be given to that effect to the General
Chairman with a copy to the Local Chairman. The notice
shal | specify (a) which train or assignment is to be
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operated wi thout a caboose; (b) the type and class of
train or assignment involved, (c) the territory in
whi ch caboosel ess operations wll occur; (d) when
caboosel ess operations are to be inplenmented; and (e) a
statenment that it has conplied wth all of the
operating conditions prescribed for  cabooseless
operations.

4. Should the Union contend that the Conpany has not
conplied wth the operating conditions of that a
particular train or assignnent is inappropriate for
caboosel ess operations ecause of the length and
frequency of reverse novenents or due to some other
circunstance that it considers would make caboosel ess
operations inpracticable, the Union shall so notify the
Company within 30days of receipt of the notice,
outlinilng the particular circunstances which, in the
opinion of the Union, necessitate the use of a caboose
and the reasons therefore.

5. A meeting shall be convened between the appropriate
Conpany and Union officer within 1s days of receipt of
notification fromthe Union to discuss the Union's
claim The neeting shall be limted to a determnation
of whether (a) the Ilength and frequency of reverse

nmovenments are excessive, (b) whet her any ot her
particular circumstance makes caboosel ess operations
| npracticabl e, and  (c)  whether such  operating

procedures as may be proposed by the Conpany woul d
constitute a suitable alternative to the use of a
caboose. For purposes of this agreenent, inpracticable
means not reasonably capable of being done due to some
condition that inpairs an enployee's ability to perform
his duties but does not otherwiSe  include
consi derations of safety.

6. |If agreement cannot then be reached, the issue in
dispute may be referred within 10 days of the meeting
to a further neeting of the General” Chairman and the
Chief of Transportation, System or their delegates for
further consideration.

7. Shoul d agreenment then not be reached, the issue in
dispute may, wthin 10 days of the maetln%,_ be referred
to the Canadian Railway Ofice of Arbitration for
determination in accordance wth the procedures
contained in the Mnmorandum of Agreenent dated
Sept ember 1, 1971, as anended.



10

15

20

25

30

35

40

45

46

8. \Were the Arbitrator determnes that the length and
frequency of reverse nobves are excessive or that any
other particular circunstance would nake caboosel ess
operations inpracticable or that alternate operating
procedures proposed by the Conpany are not suitable, he
may determne what™ alternate procedures woul d be
sultable or that  cabooseless ~ operations not be
undertaken on that train or assignment.

9. Failure by the Union to provide notification or to
Frogress the 1ssue to the next step within the tine
imted by these provisions shall constitute a
conclusive indication that the Union agrees that it is
proper to operate that particular train or assignment
W thout a caboose.

10. Notwi thstanding any of the above, no train or
assi gnnent shal | e operated wthout a caboose unless
thed_ ?_orrpany complies with the follow ng operating
condi tions:

(1) A conductor on a cabooseless train shall be
stationed in the operating cab of the |ead
| ocomptive. It shall be hrs responsibility to
visually nonitor the condition of all trailin
units, to the extent possible, and to operate suc
el ectronic devices, monitors and other equipment
as shall have been installed in the |oconotive
designed to ensure the integrity of those trailing
units while in notion including any End of Train
| nformation Systens (ETIS), Distance Measuring
Devi ces (pMD) = and Hot Box and Dragging Equi pnent
Detectors (uBDE). All such devices, nonitors and
equi pment shall be mounted in the cab of the
| oconotive directly in front of the conductor on
the left hand side in a manner that gives him an
uni npeded view and easy access to them In this
agreement, any reference to specific devices,
monitors or equipnent includes all successor
technology which has the sanme or a simlar
pur pose.

(2) The conductor shall apply, test and renove
the ETIS equipment and change batteries as
required. However, when a train is subject to a
certified car inspection (c.c.I.), a qualified
enpl oyee other than a _conductor, if readily
available, may be required to performthose
duties. Al Eris equiprment shall be identifiable
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by unit nunber. The Conpany shall maintain
performance records of each unit which shall be
reasonably accessible to the conductor at all
times.

(3(_The_conductor shall be advised of all
calibration locations for Distance Measuring
Devices prior to inplementation of caboosel ess
train operations on each territory involved.

(4) Each conductor and trainman on a caboosel ess
train shall be provided with an operationa

portable two-way radio, at |east one of which
shal | have dispatcher tone capabilities, where
practicable, before leaving a crew change point.

(5) Proper  ergonetric seating acconmodations
shal |l be provided to the conductor as well as to
at least one trainman in the lead | oconptive cab
of a cabooseless train. Such seating shall have a
high back that will provide support to both the
back and neck of the occupant plus folding arm
rests and shall otherw se be appropriate for the
work required to be done. The seating shall have
sufficient space around it to permt easy novenent
within the cab.

(6) Sufficient seating shall be provided in a
| oconotive cab such that no person wll be
required to remain standing. Were trainees or
supervisors or dead heading enployees are required
to be on board, the conductor shall deploy them
and the other crew nmenbers between the |ead and
trailing units as shall best acconplish the
operating purposes of that train or assignnent.

(7) At points where  mai nt enance staff is
avail able, = loconmotives shall be dispatched in a
clean condition and shall be supplied with
adequate fuel, water, sand and drinking water.
Cabs shall be maintained in a tight and
confortable condition. Crew nenbers shall be
ot herwi se responsible for keeping cabs in a clean
andtorderly condition en route between servicing
poi nts.
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(8) The | ead | oconotive cab of a caboosel ess
train shall be equipped wth a fold-out or
permanent table sufficient in size and located in
such a manner that the conductor shall be easily
able to performhis clerical functions. The table
shall be provided wth lighting that will not
require the cab ce|I|n_gI light to be used to read
docunents and that wll not interfere wth the
vision of the other crew menbers in that cab at
ni ght. “In addition, a secure cabinet shall be
provided in which to maintain documents, books,
ens, pencils and other things that are essential
o the work of the conductor.

(9) Each occupied |oconotive cab shall be
provided with the follow ng:

~(a) proper toilet facilities including a
toilet which is of a self-contained chemcal flush
type, or equivalent, located in a heated and well-
ventilated room In addition, the room shall
contain a wash basin wth hot and cold running
water along wth hand cleaning and drying
suppl i es;

~ (b) a refrigerator which is not less than two
cubic feet in size wth a capacity to mintain a
tenperature of 4 degrees centigrade, or |ower, and
whier~ is  otherwse capable of maintaining
pegishable foods in a safe and sanitary manner;
an

~ (c) a single elenent electric hot plate
suitable for coo |n?, mounted in such a way that
it shall not interfere wth the ordinary work
functions in the cab.

(10) A train or assignment may be operated in yard
or transfer service Wthout a caboose or properly
equi pped |oconotive cab where equivalent alternate
shelter and other anenities are provided at a
| ocation in reasonable proxinity to where the
train or aSS|?nm9nt is required to operate. In
the event of a dispute about whether such
alternate  shelter and other anenities are
equivalent, it may be referred directly to the
Canadian Railway "~ O fice of Arbitration for
determ nation upon notice by either party.
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11. The lead | oconotive shall be quipped with tools
(including brake hose wrench, wecking cable, spare
knuckl es, hammer  and cold chisel) and first aid
equi pnment (including a stretcher, first aide kit and

blanket) all of ich shall be placed in a storage
space that wll preserve the_|nte%{|&¥ of the equi pnent
anroTIb will not interfere with the duties of the crew
menber s.

12. The conductor shall be provided with a train
consist print out, or equivalent, which shall indicate
the total length of that train with slack fully
ext ended.

13. Trainnmen and yardmen required by the Conpany to be
trained concerning the operation of caboosel ess trains
shall be paid Tor actual tine in attendance at such
classes at an hourly rate equal to one eighth of the

daily minimum rate applicable to the class of service
in which they are enployed. In no case shall the
paynent be = less than four hours. Spare board

conductors and brakenmen shall be paid at the applicable
through freight rate.

10. Conpensation

As a premse to their claim for additional
compensation, the Unions asserted that the Conpani es have
sought to justify the renoval of the caboose and the
rel ocation of the rear enployee(s) to the front of the train
on the basis of major cost savings. They said that based on
evidence given in the hearings before the RTC they estimated
that the savings break out to between $1.22 to $1.77 per
caboose mle and that nenbers of the United Transportation
Union affected by the changes should be entitled to share in
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those savings. They calculated that since each crew run on
cp Rail territory is about 140 mies, on a per crew basis
the average saving would anobunt to between $170 and $247.80
per run. They said that, in addition, other savings woul d
be realized in the future as a direct result of the
elimnation of the caboose. As an exanple, they said that
yard engi nes whose sole purpose is to swtch freight train
cabooses will likely be abolished and yard crews wll likely

be reduced.

By contrast, the Unions took the position that costs to
trainmen are likely to rise as a result of caboosel ess
operations. It gave the exanple of a c¢N Rail crew working
between Hornpayne and Arnstrong, two termnal points
approximately 250 mles apart in northern Ontario. At
present the trips out and back take approximtely seven to
nine hours with a |ayover of between ten to fifteen hours
such that total tine away fromhome is between 24 and 32
hour s. For that period it 1is possible to store adequate
food and other provisions in the caboose. The refrigerator
on the caboose is approximately 8 cubic feet. They said
that once the caboose is elimnated it will be inpossible to
carry sufficient food for all crew menmbers on the |oconotive

for three or nore nmeals away from hone. They w i,
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therefore, be compelled to purchase dried or non-perishable
f ood. In some |ocations Conpany cafeterias and bunkhouses
are available but those are subject to large price

| NCreases.

In consideration of those factors, the Unions urged
that enpl oyees working on caboosel ess trains be conpensated

at the applicable rate of pay per class of service plus:

1. Fourteen ($.14) cents per mle added to the basic

rate;

2. On trains of 2000 to 2500 feet in length, five
($.05) cents per mle plus an additional five ($.05)
cents for each additional so00 feet;

3. All time occupied in train inspection to be
compensated for in accordance wth termnal tine

provi sions;

4. \When stopped, for all tine occupied as a result of
ETisfailure, enployees are to be paid in accordance

with termnal tine provisions;
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5. Wen running at reduced speeds due to an ETIS
failure, tine to be paid for all mles travelled and

in addition, enployees are to be paid the difference
between the nornmal permssible track speed, less the

speed permtted by rrc Order R-41300;

6. An allowance of 30 minutes will be provided for

each occasion that the BTIS unit is handl ed.

In addition, the Unions urged that conpensation shoul d
be provided to enpl oyees who are not actually on duty and
that special arrangements should be nade to accommpdate
enpl oyees who are away from hone. They said that the
Conpanies should be obliged to use alternate neans of
transportation in dead heading train crews in order to
minimize their tinme away from hone. Also, in order to
ensure that they not find it profitable to hold crews over

unnecessarily conpensation should be paid as follows:

1. Enployees in freight service held away as a result
of insufficient seating on a cabooseless train should
be paid in accordance with termnal time provisions in

addition to any other conpensation payable;
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2. Enployees in freight service should be paid for al
time held away from their home termnal in excess of s
hours at through freight rates ie. eighteen and three

quarters mles per hour; and

3. In no case should an enployee be held at the away

from hone termnal for nore than 12 hours.

The Conpanies replied in several different ways to the

claim for additional conpensation

Firstly, they said that real conpensation inprovenents
can be generated in only two ways. The first is by an

overall increase in efficiency with which labour is utilized

I n producing the output of the business. The second is
through increases in skill, effort, responsibility or nore
onerous working conditions -- factors which are normally

used in job evaluation procedures.

Secondly, they said that it is not a conmon industrial
practice to nmake wage adjustnents to individual
classifications because of specific circunstances that may
lead to inproved productivity. Mre specifically, cp Rai
took the position that productivity inprovenents are al nost

never due to the labour factor but "are virtually always due
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to the entrepreneurial skills of managenent in conbining the
factors of production in a nore efficient fashion" and to
t echnol ogi cal change. It suggested that under the
circunstances, if one were to share the productivity gains
realized by the elimnation of the caboose, there is no
reason why the utu should benefit to the exclusion of other
enpl oyees such as track maintainers, carmen or clerks in an
of fice. To the extent that productivity inprovenents are
shared, the Conpanies argued that they should be shared wth

al | enpl oyees.

It is interesting to note at this stage, however, that
t he Conpanies also took the position that | have no
authority to award a compensation increase to any enployees
because they were the subject of a general wage increase
under my award of February 3, 1988 which exhausts my

jurisdiction in that respect.

Thirdly, the Conpanies said that insofar as the claim
for increased conpensation is based upon job eval uation
factors, there is nothing that a trainman will be required
to do followng the inplementation of caboosel ess operations
that is not a normal feature of the responsibilities he has

at present. The Conpanies said that the advancing
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technol ogy may change the nanner in which a trainman worKks,
to sonme degree, but would not alter the overall content of
the trainman job in any material way. |If anything, the work

wll be easier.

Fourthly, they said that the Union's argument with
respect to longer time on duty as a justification for a wage
adjustment is not supportable. They said that trainmen are
already paid on a the basis of a conbination of mles run
fromtermnal to termnal and hours on duty. |If the time on
duty increases beyond a particular threshold relative to the
mles of the trip, the pay system converts frompay on a
m | eage basis to pay on a time basis. They said that, in
fact, the elimnation of cabooses could shorten the time on
duty because of the elimnation of the requirement to swtch
cabooses on and off trains. In all events, they said that
crews have the right to book rest after 10 hours on duty
with a reduced crew and 11 hours in those few instances in

which trains still operate with a full crew.

M/ view is that some conpensation should be paid to
enpl oyees in consideration of the elimnation of the
caboose. My own inclination would be to award conpensation
increases to all bargaining wunit enployees in the ARU and

not just to the utu, in the formof a one time [unp sum
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payment. On the other hand, a good case could be nade that
since the savings to the Conpanies will recur fromyear to
year the conpensation increases should be in the formof a

general wage increase.

Wiat ever the case, | do not accept that | have no
jurisdiction in the matter by virtue the wage increases
required to be made under the award of February 3, 198s.
Any conpensation increases nmandated under that award arose
on discrete considerations having no direct relation to the

operation of cabooseless trains.

Neverthel ess, | chose not to address the matter of
conpensation at this tine. Even though the whole issue of
cabooseless trains was referred back to the parties under
the award of February 3, 1988 without success, | think it
woul d be appropriate to refer the rather nore limted matter
of conpensation back to the parties for further
negotiations. Wien negotiations broke down previously, the
I ssue of whether the caboose should be elimnated at all was
too big to settle to permt successful negotiations in other
| ess conplex areas. By this award, the question of whether

caboosel ess operations can be undertaken has been settl ed.
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The rather nore limted matter of conpensation should now be
well within the ability of the parties to settle on their

own.

It may well be that the parties will decide that any
such question ought to be put over to the negotiations which
wll be starting shortly for a new collective agreenment
effective January 1, 1989. O, the parties may feel, as |
do, that a lunp sum paynent to all bargaining unit enployees
woul d provi de enpl oyees with an adequate share of the
savings that wll result to the conpanies and yet still
| eave them with an ability to operate on a continuing basis
with a |ower cost base while at the same tine inproving
their conpetitive position. O, the parties mayfeel it
woul d be appropriate to provide conpensation increases only
to nmenbers of the United Transportation Union in the form
suggested in these proceedings. Finally, the parties nmay
feel that it would be nmore appropriate that a general wage
increase to all bargaining unit enpl oyees  woul d be

preferable.
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\What ever the case, | think that the matter of
compensation for elimnation of the caboose should be
decided by the parties. However, if within 30 days of this
award, the parties are unable to settle the matter, either
party may, wWithin a further 10 days, notify Dalton L. Larson
that an inpasse has been reached and that he should act as
an arbitrator under the collective agreenment to resolve the
di spute. The arbitrator shal | then prescribe the
conpensation to be paid to enployees in respect of the
elimnation of the caboose on such terns as he shal
consider to be appropriate. The procedures to be used to
resolve that dispute shall be at the sole discretion of the
arbitrator. Each party shall pay one half of the fees and

expenses of the arbitrator

11. SteeringCommittee

The Unions argued that the introduction of cabooseless
freight train and yard movenments will bring with it nunerous
problens that will not have to been resolved by this award
and that will have to be dealt with at the time that they
arise. They said that problems are inherent in any change

in policy, regulation or procedure, particularly when those
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changes are as conplex as this one and have such scope. They
said that an exclusive and effective channel of
conmuni cation nust be opened to expedite resolution of these

new and sensitive situations.

To facilitate that goal, they proposed that steering
commttees be established at each termnal conprised of a
certain number of Railway and Union representatives. They
suggested that special operating procedures mght be devised
for a cabooseless freight train stopped on a bridge not
equi pped with catwal ks. On the other hand, there may be a
need on sone subdivisions to identify dead radio spots or
points where emergency communication procedures ought to be

established with the train dispatcher.

The fact is, that by the provisions already prescribed,
| have established a form of steering commttee although on
a systembasis. In nmy view, that is an adequate forumin
which to deal with such problens. There is, on the
evidence, already a significant proliferation of [ocal
conmttees that may have overlapping jurisdiction such as
the various health and safety commttees established under
Part |1V of the Canada Labour Code. | do not think it to be

necessary to establish another.
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12. Reservation of Jurisdiction

That conpletes ny award in this mtter. By it, all

I ssues that were in dispute under the Mintenance of Railway

perations Act 1987 have now been determned except certain

incidental matters referred back to the parties for further
di scussions. However, in respect of each of those, should
any disputes arise, they wll be resolved under the terns of
the collective agreenents and not the legislation. It
remains to meonly to reserve jurisdiction to correct any
mechanical or clerical errors that appear on the face of the
award, to clarify the award or to otherwise deal wth any

disputes relating to inplementation.

IT IS SO AWARDED

DATED this 18th day of July, 1988 at Tsawwassen,
British Col unbi a.

"DALTON L. LARSON'

Dalton L. Larson
Arbitrator

DLL/ | ag
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